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VIAVI CO. V. VIMEDIA CO., ET AL. 


Viavi Co. v. Vimepia Co., ET AL. 
(245 Fed. Rep. 289) 


Circuit Court of Appeals, Eighth Circuit 
September 3, 1917 


TrapDE-Marks AND TrapDE-NAmMes—DescriptivE Worps. 

The words “tablet,” “cerate,” “laxative,” “pencils,” “suppositories,” 
etc., being descriptive terms and common designations of medical 
preparations, the plaintiff, which makes and sells such preparations 
under the trade-mark “Vravi,” cannot restrain the defendant from 
making and selling “Vimedia Tablets,’ “Vimedia Cerate,”’ “Vimedia 
Laxative,” “Vimedia Pencils,” “Vimedia Suppositories,” etc. 
Trave-Marks AND TrAapeE-Names—Unrair Competition—ImMIraTions. 

It is not unfair competition on the part of the defendant to use 
charts, circulars and printed forms, such as anatomical plates, descrip- 
tions of diseases and symptoms, since such use is common to the pro- 
prietary medicine business, and the plaintiff has no copyright pro- 
tection therein. 

Trape-Marks AND TrapdE-NamMes—Unrair Competition—ImItTaTIioN— 

INTERFERENCE WITH BusINEss. 

Where the defendant puts up his medical preparations in con- 
tainers, such as are naturally suggested by the necessity of the business, 
he is not thereby competing unfairly with the plaintiff, notwithstand- 
ing certain resemblances in form, color and style of containers, espe- 
cially as neither plaintiff's trade-mark nor its other distinctive trade 
features were imitated. It is not unfair competition for one manu- 
facturer to attempt to obtain the services of a competitor’s agents 
where no contracts are violated thereby. 


On appeal from the district court of the United States for 
the western district of Missouri. Decision affirmed. 


John A. Barnes, of Chicago, Ill., and Arthur Miller, of Kansas 
City, Mo. (New, Miller, Camack & Winger, of Kansas 
City, Mo., on the brief), for appellant. 

Frank T. Brown, of Chicago, Ill., and Henry D. Ashley, of 
Kansas City, Mo. (Charles M. Nissen, of Kansas City, 
Mo., Arthur L. Sprinkle, of Chicago, Ill., and Ashley & 
Gilbert, of Kansas City, Mo., on the brief), for appellees. 


Before CarLtanp and Stone, Circuit Judges, and Munaer, 
District Judge. 


Munger, District Judge: This suit was brought to restrain 
unfair competition in business and to protect what was claimed to 
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be a trade-mark and a trade-name. The appellant and its prede- 
cessors in interest for many years have been engaged in making 
and vending proprietary medicines to which it has applied the 
name “Viavi.” It is claimed that the name was registered as a 
trade-mark in 1891. The medicines are put up in bottles, in 
cylindrical wooden boxes, and in tin boxes, and these are inclosed 
in cardboard cartons of ordinary forms. The general method of 
sale was the procurement of local representatives, who purchased the 
medicines, and who were given the right of sale in limited territory. 
These representatives solicited customers among those supposed to 
be ailing, to whom the medicines were supplied for use. The goods 
were not sold through the ordinary means of drug and chemical 
stores. The defendant Fuller, with an associate, became local 
representatives of appellant at Kansas City, Mo., in 1899, and con- 
tinued under the name of the Missouri Viavi Company, until 1903, 
to procure and vend the goods of appellant. In the latter year the 
defendant Laederich joined Fuller and his associate, and they 
formed a new company, called the Missouri Viavi Company, to 
continue the same business in a larger territory. Mr. Fuller re- 
tained this connection until 1905, when he withdrew and caused 
the incorporation of a company known as the Vimedia Company. 
It obtained the registration of the word ‘“Vimedia” as a trade-mark 
in 1906. The Vimedia Company have also been engaged in the 
manufacture and sale of proprietary medicines of the same general 
type as those made by the Viavi Company. The word ‘“Vimedia’’ 
has been applied to these medicines. They were put up in con- 
tainers of the same general style as those of the rival company and 
were sold by the same general plan of local representatives. 

The Viavi Company made and sold medicines it called ‘“Viavi 
Capsules,” “Viavi Suppositories,” “Viavi Cerate,” “Viavi Tablettes,” 
“Viavi Liquid,” ‘“Viavi Laxative,” ‘“Viavi Pencils” and “Viavi 
Royal.” The Vimedia Company has made and sold medicines it 
called “Vimedia Capsules,” ‘Vimedia Suppositories,” ‘“‘Vimedia 
Cerate,’ “‘Vimedia Tablets,’ ‘‘Vimedia Liquid,’ ‘“Vimedia Lax- 
ative,” ‘“Vimedia Pencils’ and “Vimedia Sovereign.” 

In 1911 Laederich became a stockholder and officer in the de- 
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fendant company and has been engaged in its service ever since. 
The suit asked the same relief against the persons made defendants 
as was asked against the Vimedia Company. A large amount of 
testimony was presented on the hearing of the issues, and the trial 
court entered a decree in favor of the defendants. Appellant has 
abandoned its claim of infringement of the trade-mark “Viavi,” and 
it concedes that the word “Vimedia,” standing alone, is not an in- 
fringement of the trade-name “Viavi’’; but it asserts that an in- 
junction should have issued against the word “Vimedia,” in con- 
junction with the words already stated, as appellations of medi- 
cines. The words “cerate,”’ “capsules,” “suppositories,” “tablets,” 
“liquid,” “laxative” and “pencils” are not distinctive of appellant’s 
medicines, nor subject to its exclusive appropriation as _ trade- 
names. They are properly descriptive of the goods, are well- 
known terms of trade, and were in similar use long before appel- 
lant began business; and hence the defendant company’s use of the 
words cannot be said to be an imitation of appellant’s peculiar 
terms. They are similar to such words as “pills,” “tonic,” 
“lozenges,” ete. The word “sovereign” is so distinct in form and 
suggestion to the word “royal,” as applied to a medical preparation, 
that it cannot be called a deceptive imitation. 

The remaining questions relate to practices that are said to 
constitute unfair competition. Both of the companies use books, 
charts, circulars and printed forms that have general resemblances 
as to contents, such as anatomical plates, descriptions of diseases 
and symptoms, and advice to the sick. The material used is com- 
mon in the domain of the proprietary medicine business, and, as no 
copyright is relied upon for special protection, the plaintiff has no 
monopoly of these forms of expresson. Atlas Mfq. Co. v. Street & 
Smith, 204 Fed. 398, 122 C. C. A. 568, 47 L. R. A. (N. S.) 1002 
[3 T. M. Rep. 259]; S. R. Feil Co. v. John E. Robbins Co., 220 
Fed. 650, 186 C. C. A. 258 [5 T. M. Rep. 163]; John D. Park & 
Sons Co. v. Hartman, 153 Fed. 24, 82 C. C. A. 158, 12 L. R. A. 
(N.S.) 185; Black v. Ehrich, (C. C.) 44 Fed. 793. 

In building up the selling agencies of the Vimedia Company, 
some who had acted as selling agents for the Viavi Company and 
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some who had purchased goods from it were solicited to become 
agents and customers of the Vimedia Company. Complaint is made 
that this constituted a raid upon appellant’s business organization 
beyond the limits of fair competition. The evidence does not show 
any plan on the part of the defendant company to induce employees 
of the appellant to break contract relations with it. Inducements 
and persuasions were offered to those who had dealt with appellant 
to deal thereafter with the Vimedia Company; but it is legal busi- 
ness rivalry and competition for one to induce customers of one per- 
son to become patrons of another by honest persuasion, where no 
contract relations are threatened, else a new business establishment 
could rarely gain a foothold. West Virginia Transp. Co. v. Stand- 
ard Oil Co., 50 W. Va. 611, 40 S. E. 591, 56 L. R. A. 804, 88 Am. 
St. Rep. 895; Farmers’ Loan & Trust Co. v. City of Sioux Falls, 
(C. C.) 181 Fed. 890; Passaic Print Works v. Ely & Walker Dry 
Goods Co., 105 Fed. 163, 44 C. C. A. 426, 62 L. R. A. 673; Lough 
v. Outerbridge, 143 N. Y. 271, 38 N. E. 292, 25 L. R. A. 674, 42 
Am. St. Rep. 712; Johnson v. Hitchcock, 15 Johns. (N. Y.) 185. 
In some instances the local sellers of the Vimedia preparations 
have represented to prospective purchasers that the articles were 
. the same or as good as Viavi. Apart from the question of the re- 
sponsibility of the defendant company for these representations lies 
the fact that appellant has no patent for these medicines. In the 
absence of such a monopoly as a patent confers, any persons may 
reproduce the articles, if they can, and may sell them under the 
representation that they believe they are the same article, if they 
exclude the notion that they are the plaintiff's goods. Sazlehner 
v. Wagner, 216 U. S. 375, 30 Sup. Ct. 298, 54 L. Ed. 525; John D. 
Park & Sons Co. v. Hartman, 153 Fed. 24, 82 C. C. A. 158, 12 
L. R. A. (N. S.) 185; Tabor v. Hoffman, 118 N. Y. 30, 23 N. E. 
12, 16 Am. St. Rep. 740; Chadwick v. Covell, 151 Mass. 190, 23 
N. E. 1068, 6 L. R. A. 839, 21 Am. St. Rep. 442; Singer Mfg. Co. 
v. June Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 118. 
Both the companies use similar bottles, boxes and tins to con- 
tain the medicines prepared by them, and the cartons used to in- 
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close them have a general correspondence in form and color. The 
labels on the containers and cartons are also of similar sizes and 
colors and have the same general style of letters. There is nothing 
unusual or distinctive in this dress of goods. Neither the use of 
the same colors, nor of the same form of containing vessels, cartons, 
or labels, alone constitutes unfair competition, when such features 
are in common use in the trade and especially when these features 
serve purposes of utility, convenience, or attraction. P. Lorillard 
Co. v. Peper, 86 Fed. 956, 30 C. C. A. 496; Globe-Wernicke Co. v. 
Fred Macey Co., 119 Fed. 696, 56 C. C. A. 304; Marvel Co. v. 
Pearl, 133 Fed. 160, 66 C. C. A. 226; Sterling Remedy Co. v. 
Eureka Chemical & Manufacturing Co., 80 Fed. 105, 25 C. C. A. 
314. 

The forms of these containers are such as are naturally sug- 
gested by the necessities of the business in which they are used, and 
the pale yellow color of the cartons, the yellow labels with black 
letters, and the white labels with black letters present no unusual 
characteristics. The engraved scrolls and symbols appearing on 
the Viavi Company’s goods have not been copied, nor does the 
word “Viavi’ appear thereon. The paper used for labels and to 
cover all cartons by the defendant company has imprinted upon it 
in diagonal lines the word “Vimedia,” constantly repeated, so that 
the word occurs 36 times on each square inch. The word “Vimedia” 
is printed in type of large size on each container and carton. On 
appellant’s goods appears the legend that they are prepared by the 
Viavi Company, Incorporated, at San Francisco, Cal., U. S. A., 
and at Windsor, Ont., Can., while on defendant company’s goods 
appears the legend in equally conspicuous letters that they are 
prepared by the Vimedia Company, Kansas City, Mo., U. S. A., 
Windsor, Ont., Can. 

There is no persuasive testimony that purchasers have actually 
been deceived by any confusion of the goods. Notwithstanding 
the resemblances of colors and forms, the difference in other respects 
in the dress of the goods is such as to persuade that no one of 
ordinary intelligence will be deceived. Coats v. Merrick Thread 
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Co., 149 U. S. 562, 13 Sup. Ct. 966, 37 L. Ed. 847; Singer Mfg. 
Co. v. June Mfg. Co., 163 U. S. 169, 16 Sup. Ct. 1002, 41 L. Ed. 
118; Kann v. Diamond Steel Co., 89 Fed. 706, 32 C. C. A. 324; 
P. Lorillard Co. v. Peper, 86 Fed. 956, 30 C. C. A. 496; Proctor & 
Gamble Co. v. Globe Refining Co., 92 Fed. 357, 34 C. C. A. 405; 
S. R. Feil Co. v. John E. Robbins Co., 220 Fed. 650, 136 C. C. A. 
258 [5 T. M. Rep. 163]; Wolf Bros. & Co. v. Hamilton-Brown 
Shoe Co., 206 Fed. 611, 124 C. C. A. 409 [3 T. M. Rep. 415]. 


We think the decree of the lower court is right and should be 
affirmed. 





Stone, Circuit Judge (dissenting): The appellees had been 
closely associated and were intimately acquainted with the entire 
business of appellant in all its methods, phases and results. They 
started out to compete in the same field. There is no question in 
my mind of their close and intentional imitation of appellant’s 
business methods, packages and literature, in outline and in many 
details. Everywhere are earmarks suggesting a consciousness that 
the imitation could not lawfully be exact, joined to an executed 
intention of going to the very edge of what they deemed lawful 
imitation. While it may be that the form of many of the packages 
is utilitarian, that some of the business methods are open to public 
use, and that the name is slightly different, yet it is remarkable that 
such similitude in name, color of package, contents and arrangement 
of literature could have been employed for any reason, except to 
confuse the present or prospective customers of appellant. This 
evident intention on the part of persons skilled in the trade and 
familiar with appellant’s business and customers, when joined to 
actual instances of confusion on the part of such customers, as is 


shown by the evidence, makes a case of intentional and successful 
unfair competition. 





BIDWELL, ET AL. V. COLLINS, ET AL. 


BIDWELL, ET AL. v. COLLINS, ET AL. 
(164 N. R. 969) 


Supreme Court of South Dakota 
November 12, 1917 


Trave-Names—Uwnrair Competition. 

Where the plaintiffs built up a business in Lyman county under 
the name of the “Lyman County Abstract Company,” they cannot, on 
the subsequent division of said county into Jones and Lyman counties, 
restrain the defendants from carrying on a similar business under 
the name of the “Jones County Abstract Company.” 

In equity. On appeal from a decision of the circuit court of 
Lyman County. Affirmed. 


Brown & Brown, of Canton, S. D., for appellants. 
H. L. Bode, of Murdo, S. D., for respondents. 


Gates, P. J.: Appeal from a judgment enjoining defendants 
from using the name Jones County Abstract Company, and from 
an order denying a new trial. At the last general election on 
November 7, 1916, Lyman county was divided into two counties, 
the western portion being named Jones county. Pursuant thereto 
the Governor of this state called an election to be held January 9, 
1917, for the purpose of locating a county seat and the election of 
officers of the new county. This action was tried in December, 
1916, and the trial court made its findings and conclusions on Jan- 
uary 8, 1917. The trial court found that plaintiffs had been en- 
gaged since February, 1909, in the general loan, land and abstract 
of title business in Lyman county under the firm name Lyman 
County Abstract Company; that on October 21, 1916, plaintiffs 
formed a partnership under the name Jones County Abstract Com- 
pany for the purpose of conducting a general land, loan and ab- 
stract of title business in Jones county after the county division, 
and that prior to the election they publicly announced the formation 
of such partnership and immediately after the election caused 
public announcement thereof to be made in the public press of said 
county ; that defendants became incorporated under the name Jones 
County Abstract Company on November 9, 1916, and published a 
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notice thereof; that plaintiffs opened an office in Murdo in said 
Jones county on November. 11, 1916, with H. L. Bode in charge; 
that defendants have not maintained an office in said county and did 
not intend to do so until the county was organized; and that plain- 
tiffs were the first to adopt the name Jones County Abstract Com- 
pany and were the first to put such name to actual use in the trans- 
action of their business. Since Jones county was an unorganized 
county from November 7, 1916, until after the time of the decision 
of this case in the trial court, it is difficult to see what merit plain- 
tiffs acquired in opening an office in that county. It appeared from 
the evidence that the notice by each of the parties was published 
in the first issue of the Murdo Coyote issued after the election; that 
defendants have for several years been conducting an abstract of 
title business in Lyman county under the name L. E. Collins & Co.; 
that while defendants obtained their corporate charter on Novem- 
ber 9, 1916, plaintiffs did not file their certificate of partnership 
under a fictitious name, as required by section 1762, C. C., until 
November 11, 1916, after they had seen the announcement of de- 
fendants’ incorporation and even then the certificate of partnership 
was defective in form. The trial court made other findings relative 
to the good faith of defendants and in relation to the large business 
which plaintiffs had built up in the territory now known as Jones 
county, but later the court amended the findings as follows: 


“*The only issue being the priority of the organization of the respective 
companies, the Jones County Abstract Company a partnership, and the 
Jones County Abstract Company a corporation, and on its own motion 
amends the finding herein in harmony with the above amendment of the 
record in this case.” 

In view of the above amendment and in view of the fact that 
whatever business plaintiffs had built up was acquired under the 
name Lyman County Abstract Company, there is no question of 
fraud involved in the determination of this appeal. A considera- 
tion of the evidence convinces us that the organization of the plain- 
tiff partnership in October, 1916, was tentative, subject to the 
issue of the election, and therefore that any public notice they may 
have given was merely a tentative notice subject entirely to the 
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result of the election, and that defendants by their act of incorpora- 
tion obtained the right to use the name. 

In view of the provisions of section 892, C. C., it is unneces- 
sary to determine whether plaintiffs or defendants acquired the 
prior right to the use of the name, because, under the circumstances 
of this case, neither party could acquire the exclusive use of the 
name. That section of the Code is identical with section 991, Cal. 
C. C. Under that section the Supreme Court of California, in 
Dunston v. Los Angeles Van & Storage Co., 165 Cal. 89, 131 Pace. 
115 [3 T. M. Rep. 231], held as follows, with which we fully agree: 


“But, second, and more important, is the fact that the trade-name used 
by plaintiff is not susceptible under our law of exclusive use, and therefore 
of protection as an exclusive trade-mark or name. This proposition is 
completely covered by section 991 of our Civil Code, which declares: ‘One 
who * * * conducts a particular business * * * cannot exclusively appro- 
priate any designation, or part of a designation, which relates only (a) 
to the name * * * or (b) the description of the * * * business, or (c) the 
place where the * * * business is carried on.’ It is too apparent to need 
discussion that the name here employed by plaintiff has reference in its 
first words to the place of business; in the remaining words to a descrip- 
tion of the business. Such names, titles or designations are not the sub- 
ject of exclusive copyright or trade-mark. Eggers v. Hink, 63 Cal. 445, 
49 Am. Rep. 96; Schmidt v. Brieg, 100 Cal. 672, 22 L. R. A. 790, 35 Pac. 
623; Castle v. Siegfried, 103 Cal. 71, 37 Pac. 211; Hainque v. Cyclops Tron 
Works, 136 Cal. 351, 68 Pac. 1014; American Wine Co. v. Kohlman (C. C.) 
158 Fed. 830. It follows, therefore, since the plaintiff cannot acquire an 
exclusive property right in the associated words ‘Los Angeles Van, Truck 
& Storage Company,’ any relief based upon an asserted invasion of this 
exclusive trade-mark is without warrant. IJtalian-Swiss Colony v. Italian 
Vineyard Co., 158 Cal. 252, 32 L. R. A. (N. S.) 439, 110 Pac. 913. As the 
judgment cannot thus be supported upon the theory of an invasion of an 
exclusive right to property in a trade-mark, the only ground for the sup- 
port of the judgment is that which has come to be known as ‘unfair trade 
dealing.” This is but a succinct statement of the principle that in the 
interest of fair commercial dealing courts of equity, where one has been 
first in the field doing business under a given name, will protect that per- 
son to the extent of making competitors use reasonable precautions to pre- 
vent deceit and fraud upon the public and upon the business first in the 


field.” 

Here there is no question of unfair competition, no business 
has been built up and acquired by plaintiffs under the name Jones 
County Abstract Company, nor did the prior partnership name, 
Lyman County Abstract Company, give them any right to the use 


of the name Jones County Abstract Company upon the county 


division. One of the principal cases relied upon by respondents 
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is that of Rosenburg v. Fremont Undertaking Co., 63 Wash. 52, 
114 Pac. 886 [1 T. M. Rep. 250], where the court said: 

“The right to use a particular name as a trade-name belongs to the 
one who is first to appropriate it and use it in connection with a particular 
business. * * * Nor is the rule different because the name or some part of 
it may be a geographical name.” 

It is a sufficient answer to that authority to say that there the 
question of fraud was involved, and also that the state of Wash- 
ington does not have a provision of statute corresponding to our 
section 892, C. C. The defendants lawfully acquired the right to 
the use of the name and they are entitled to transact business under 
that name when they comply with the statute in reference to filing 
of abstractor’s bond, which they have been prohibited from doing 
by the injunction. The plaintiffs are entirely without standing 
in a court of equity. 


The judgment and order appealed from are reversed, with 
directions to dismiss the action. 


Henry Romerke, Inc. v. Atpert Romeike & Co., INc. 
(167 N. Y. Supp. 235) 


New York Supreme Court, Appellate Division 
November 9, 1917 


Unram CompetitionN—Famity Name as Trape-Name—Ricut To Use. 

The plaintiff, which had built up a newspaper clipping business 
with the name “Romeike,” the surname of its founder, as a prominent 
part of its corporate name, cannot, on the ground of unfair com- 
petition, prevent the defendant from using the same name in a similar 
business, established by a son of the said founder, when the same is 
clearly distinguished from that of the plaintiff in the minds of the 
public, by differences in location, advertising and other trade features. 
Unrair CompetTitTion—UsE or SuRNAME—EVIDENCE. 

In the case at issue, anonymous and unauthenticated letters re- 
ceived by the plaintiff, mainly after the beginning of the action, and 
which disclose merely a confusion in the minds of the writers as to 
the plaintiff's corporate name, are not admissible as evidence of con- 
fusion between the names of the respective parties. 


In equity. On appeal from a decision of the New York 
Supreme Court in favor of the plaintiff. Reversed. (For the 
decision appealed from, see 7 T. M. Rep. 16.) 





HENRY ROMEIKE, INC. V. ALBERT ROMEIKE & Co., INC. 619 


Before Cxiarke, P. J., and Laveuiin, Dow ina, Page, and 
SuHEaARN, JJ. 


Henry Schoenherr, of New York City, for appellant. 
Oscar W. Jeffrey, of New York City (Harry D. Nims, of New 
York City, on the brief), for respondent. 


Downe, J.: In 1884 Henry Romeike engaged in the business 
of conducting a press clipping bureau in the city of New York 
under his own name. He was not the pioneer in that field in this 
country, for one Shanks had previously engaged therein. He con- 
tinued in that business in his own name until 1902, when the plain- 
tiff corporation was organized as “Henry Romeike” on March 6, 
1902, under the laws of the state of New York, to which, as the 
answer herein admits, Henry Romeike transferred “his press clip- 
ping business and the good will thereof.” At first, and for a period 
of about 6 months, plaintiff did business as “Henry Romeike, 
Limited,” until Romeike was informed that he had no right to use 
the word “Limited” as part of the corporate name, since which 
time plaintiff has advertised itself as “Henry Romeike, Incor- 
porated,” though its proper corporate name was “Henry Romeike”’ 
simply. Henry Romeike died June 3, 1903, and his place as 
president of the plaintiff was taken by Albert Ruebe, who had then 
been with the business about 15 years. George D. Romeike, son 
of Henry Romeike, became of age February 9, 1916. During his 
minority the business continued to be managed by Albert Ruebe, the 
president, who was in charge of its office work. Albert Romeike, 
a brother of Henry Romeike, was connected with the business all 
this time, and Albert’s son, Charles, for a part of the period. 
Albert Ruebe was one of the trustees of Henry Romeike’s estate, 
and after their accounts had been settled and the stock in the plain- 
tiff corporation turned over to Henry Romeike’s children, and as 
the result of differences with George D. Romeike, Ruebe resigned 
as president and left the employment of plaintiff on May 9, 1916. 
Albert Romeike (who had been a director, secretary and treasurer 
of plaintiff) and Charles Romeike (who had occupied a minor 
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position with plaintiff) also left plaintiff's service some days earlier. 
George D. Romeike then became president of the plaintiff. 

In May, 1916, a corporation was organized under the laws of 
the state of New York under the name of “Albert Romeike & Co., 
Incorporated,” whereof the directors for the first year were Albert 
Romeike, Furnam T. Howard and Edna J. Siess. This corpora- 
tion was organized by Albert Romeike and Albert Ruebe, the former 
being treasurer, the latter president, and it engaged in the press 
clipping business. Its offices were established at 33 Park Place. 
Plaintiff had never been in business in this vicinity; its offices having 
been in Twenty-Second Street, Union Square, 110 Fifth Avenue, 
and finally at 106 Seventh Avenue, where it is still located. 

The judgment recovered herein perpetually enjoins the de- 
fendant, “its officers, directors, agents, servants, attorneys, em- 
ployees and all acting for, under, through, upon permission by or 
through it, or under any contract with it, or authorization from it, 
be and hereby are perpetually enjoined from any use whatever of 
its corporate name ‘Albert Romeike & Co., Incorporated,’ or of the 
name ‘Romeike’ as a part of its corporate name, or from any use 
whatever of the name ‘Romeike’ in connection with the advertising 
of its press clipping business or the sale of its clippings, or in the 
name of its press clipping business, or in any way or manner in 


connection therewith and from carrying on its present press clipping 
business in any manner or form, or by any methods, or by the use 


of any name or act which may pass off it or its business or its clip- 
pings as and for the plaintiff, its business or its clippings, or from 
leading any one in any way to believe that its business is the busi- 
ness founded by Henry Romeike.” 

It would be difficult to find a case of alleged unfair trade com- 
petition where the record is as barren of any evidence of fraud, 
false representation, or unfairness as the one now under considera- 
tion. The business conducted by both parties is unusual in its 
nature. There are no trade secrets, no lists of customers, no goods 
manufactured to be sold to the public. All the competitors in this 
line used practically similar methods, some of which were adopted 
by plaintiff from another rival, named Burrelle. The newspapers 
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are read by employees, who clip therefrom the items affecting the 
persons or topics of which they are furnished with a list by the 
appropriate official. These employees are mostly girls, who are 
paid one-fourth of a cent for each clipping they turn into the 
office. Outside of this business done on orders from customers, it 
is the custom of all these agencies to send out postal cards calling 
the attention of persons whose names appear in print to the fact 
that an item hasaippeared which is likely to prove of interest to 
them, and volunteering to send the item for 10 cents, and also, in 
some cases, quoting the rates for regular service. The business is 
largely a mail order one. Plaintiff employs about 70 people and 
has about 4,000 subscribers; 40 per cent. of its business being local, 
of which half is sent by mail, as well as all the 60 per cent., which 
is out of town business. 

The defendant has never imitated any of plaintiff's printed 
matter. Its letter heads are entirely different from those of plain- 
tiff in type, matter and arrangement. It has adopted a distinctive 
design, representing gnomes engaged in reading and clipping from 
newspapers, which differentiates these letter heads from those of 
plaintiff, and the same design appears on the printed matter most 
used by both concerns—the slips to which the clippings are at- 
tached—which in plaintiff's business are white in color, while those 
of defendant’s are yellow. So, also, the subscription blanks used 


by both are strikingly different in color—white in the case of plain- 


tiff, pink in the case of defendant, while the latter has its business 
address printed twice on the paper—in the heading and at the 
the left-hand side, the latter in bold, large type, a deep black in 
color, which is the most striking feature of the announcement and 
attracts the attention at once. It is needless to say that no one 
could confuse 33 Park Place, in a well-known down town district, 
with 106 Seventh Avenue, which is between Sixteenth and Seven- 
teenth Streets. Nor is there any effort made to show confusion 
as to these two corporations, save by evidence which is either value- 
less, incompetent, or suspicious. 

If the defendant had been guilty of using any unfair trade 
devices, it should have been easy to prove it, in view of the in- 
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position with plaintiff) also left plaintiff's service some days earlier. 
George D. Romeike then became president of the plaintiff. 

In May, 1916, a corporation was organized under the laws of 
the state of New York under the name of “Albert Romeike & Co., 
Incorporated,’ whereof the directors for the first year were Albert 
Romeike, Furnam T. Howard and Edna J. Siess. This corpora- 
tion was organized by Albert Romeike and Albert Ruebe, the former 
being treasurer, the latter president, and it engaged in the press 
clipping business. Its offices were established at 33 Park Place. 
Plaintiff had never been in business in this vicinity; its offices having 
been in Twenty-Second Street, Union Square, 110 Fifth Avenue, 
and finally at 106 Seventh Avenue, where it is still located. 

The judgment recovered herein perpetually enjoins the de- 
fendant, “its officers, directors, agents, servants, attorneys, em- 
ployees and all acting for, under, through, upon permission by or 
through it, or under any contract with it, or authorization from it, 
be and hereby are perpetually enjoined from any use whatever of 
its corporate name ‘Albert Romeike & Co., Incorporated,’ or of the 
name ‘Romeike’ as a part of its corporate name, or from any use 
whatever of the name ‘Romeike’ in connection with the advertising 
of its press clipping business or the sale of its clippings, or in the 
name of its press clipping business, or in any way or manner in 
connection therewith and from carrying on its present press clipping 
business in any manner or form, or by any methods, or by the use 
of any name or act which may pass off it or its business or its clip- 
pings as and for the plaintiff, its business or its clippings, or from 
leading any one in any way to believe that its business is the busi- 
ness founded by Henry Romeike.” 

It would be difficult to find a case of alleged unfair trade com- 
petition where the record is as barren of any evidence of fraud, 
false representation, or unfairness as the one now under considera- 
tion. The business conducted by both parties is unusual in its 
nature. There are no trade secrets, no lists of customers, no goods 
manufactured to be sold to the public. All the competitors in this 
line used practically similar methods, some of which were adopted 


by plaintiff from another rival, named Burrelle. The newspapers 
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are read by employees, who clip therefrom the items affecting the 
persons or topics of which they are furnished with a list by the 
appropriate official. These employees are mostly girls, who are 
paid one-fourth of a cent for each clipping they turn into the 
office. Outside of this business done on orders from customers, it 
is the custom of all these agencies to send out postal cards calling 
the attention of persons whose names appear in print to the fact 
that an item hasauppeared which is likely to prove of interest to 
them, and volunteering to send the item for 10 cents, and also, in 
some cases, quoting the rates for regular service. The business is 
largely a mail order one. Plaintiff employs about 70 people and 
has about 4,000 subscribers; 40 per cent. of its business being local, 
of which half is sent by mail, as well as all the 60 per cent., which 
is out of town business. 

The defendant has never imitated any of plaintiff's printed 
matter. Its letter heads are entirely different from those of plain- 
tiff in type, matter and arrangement. It has adopted a distinctive 
design, representing gnomes engaged in reading and clipping from 
newspapers, which differentiates these letter heads from those of 
plaintiff, and the same design appears on the printed matter most 
used by both concerns—the slips to which the clippings are at- 
tached—which in plaintiff's business are white in color, while those 
of defendant’s are yellow. So, also, the subscription blanks used 
by both are strikingly different in color—white in the case of plain- 
tiff, pink in the case of defendant, while the latter has its business 
address printed twice on the paper—in the heading and at the 
the left-hand side, the latter in bold, large type, a deep black in 
color, which is the most striking feature of the announcement and 
attracts the attention at once. It is needless to say that no one 
could confuse 33 Park Place, in a well-known down town district, 
with 106 Seventh Avenue, which is between Sixteenth and Seven- 
teenth Streets. Nor is there any effort made to show confusion 
as to these two corporations, save by evidence which is either value- 
less, incompetent, or suspicious. 

If the defendant had been guilty of using any unfair trade 
devices, it should have been easy to prove it, in view of the in- 
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genuity resorted to in the effort to create evidence. Plaintiff caused 
three witnesses to be sent to defendant. The first, Marie Lane, 
says she sent a letter to “Romeike Press Clipping Bureau, 33 Park 
Place,” asking about clippings. In response thereto a representa- 
tive from Albert Romeike called upon her and told her there were 
two press clipping bureaus by the name of Romeike, and asked her 
which one she wanted, when she guilelessly answered, ‘““The original 
Romeike,” to which he replied, “Well, there are two, Albert Romeike 
and Romeike’”’; and when she again said, “The original,’ he replied 
“That must be the other one.” On cross-examination, it appeared 
that she was a personal friend of George D. Romeike and knew his 
business and his office address. Further cross-examination of the 
witness was abandoned on plaintiff’s attorney conceding that the 
witness was not deceived, that George Romeike got her to send the 
letter and she was not under any confusion or mistake about condi- 
tions. 

Robert V. Matthews, an attorney, swore that he called up the 
“Charles Romeike Company” on the telephone and asked that a 
representative be sent to see him about clippings for a client. The 
representative is claimed to have said that he represented the orig- 
inal Romeike concern. This witness on cross-examination devel- 
oped into a friend of George D. Romeike of five years’ standing, 
who claims that, although George D. Romeike was his personal 
friend, and he knew he was in the press clipping business, and that 
neither the father, Henry Romeike, nor the son, George, was con- 
nected with “Charles Romeike & Co.,” he nevertheless called up the 
latter, to get it to do business for his alleged client. He insisted the 
name “Charles Romeike” was on the card which was handed him, 
which under continued cross-examination he identified as that of 
Albert Romeike & Co. When he was asked, “And you say that he 
said he was not the original Romeike?” the witness answered, “I 
can’t answer that question; I don’t understand it.” He finally 
admitted that he believed the defendant was not the original 
Romeike before he telephoned for the visit of a representative. 
Even if this testimony had not been denied by Charles Romeike, 
it would have been valueless. No such name as Charles Romeike 
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& Co. appeared in the telephone book, and the witness, after first 
swearing that he called up Charles Romeike & Co., after looking 
in the telephone book and finding that name there, “or words to that 
effect,” afterwards denied that he so testified. 

The remaining witness along the same lines is Edward J. Solt- 
man, Jr., a college friend of George D. Romeike, who addressed a 
letter to “Romeike Press Clipping Bureau, 33 Park Place,” in 
response to which a representative called, who solicited his subscrip- 
tion, saying he represented a concern down town, not the one on 
Seventh Avenue. He also thought the concern was “Charles 
Romeike.”” On cross-examination it sufficiently appeared that this 
witness also set about endeavoring to procure evidence for plaintiff, 
and he admits he knew the difference between the two concerns and 
was not deceived as to their identity. 

The was also evidence of a letter written by Nelson McE. 
Sherman, a friend of George D. Romeike for 10 years, who was 
given $5 by the latter to write for clippings to the “Romeike Press 
Clipping Bureau,” inclosing a check for that amount. He received 
the clippings, knew who he was writing to, was not deceived, and 
acted throughout at the instigation and according to the instructions 
of George D. Romeike. The same applies to the testimony of 
Montague Hanken. Every one of these witnesses knew the real 
situation of affairs, acted at the instigation of George D. Romeike, 
and was neither misled nor deceived. The other witnesses were 
Jennie Devlin, Catherine Vogel and Goldie Abramowitz, who testi- 
fied that either Charles Romeike or Albert Romeike had offered 
them employment. The first and third are paid by the clipping; 
the second, by the week. None of these witnesses left plaintiff’s 
employment. They simply cut items from the papers. The wit- 
ness Isidore Lefcowitz testified to hearing Albert Romeike and Celia 
Tischler talking together, after which the latter left, but came back 
again. How long she was absent does not appear. 

There were also offered in evidence numbers of envelopes 
which had come through the mail, nearly all of them after this 
action was commenced. They have no reference to defendant, and 
at best would only be evidence of a confusion in the public mind as 
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to plaintiff's own corporate name, due unavoidably to its own 
methods of advertising its business. They would not be proof of 
any confusion in the public mind as to the identity of plaintiff and 
defendant, for they all reached the plaintiff, and according to its 
claim were all intended for it. These names were varied and could 
as well be made arguments against any one whatever being allowed 
to use the words “Press Clipping Bureau” in describing their busi- 
ness, as against the defendant being allowed to use the name 
“Romeike” in any way in connection with its business. I do not 
believe these envelopes were properly received in evidence and that 
the original ruling of the trial court excluding those offered was 
correct. There was no proof of their authenticity, or of the cir- 
cumstances under which they came to be sent. The original in- 
closures were not produced. There was not even any proof that 
the envelopes contained inclosures of any kind. There is no evi- 
dence as to who sent them. To allow the receipt in evidence of a 
mass of practically anonymous declarations in favor of the plain- 
tiff’s contention in an action, concededly claimed to have been re- 
ceived after the action was begun, is to put a premium on the manu- 
facture of favorable evidence, with no possibility of either meeting 
it or of punishing any one for perjury or for an imposition upon 
the court. There is evidence that some eight or ten envelopes were 
readdressed to plaintiff by defendant; but how they were originally 
addressed does not appear, nor are the facts connected therewith 
shown. 

The plaintiff's contention, upon the record, must be reduced 
to the bald claim that because Henry Romeike used his own name 
in his press clipping business for many years, and afterwards turned 
that business over to a corporation bearing his name, no one else 
bearing the name Romeike can make use of it in that business. I 
do not believe that contention is sound. It has been stated that 
Henry Romeike did not originate the press clipping business in this 
country ; that was done by one Shanks. Henry Romeike and plain- 


tiff had competition in this city in that business before defendant 


was organized. There is no single feature of the press clipping 
business which plaintiff, or its predecessor, is shown to have origi- 
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nated or improved. There was a firm of Romeike & Curtis engaged 
in the same business in London, the use of which name Henry 
Romeike unsuccessfully endeavored to enjoin. While plaintiff 
claims to have branches in London, Paris, Berlin, Sydney, Vienna 
and Rome, it has no branches in fact, but only correspondents 
there. It is true that an application was made by Ruebe and 
Romeike to secure a charter for “Romeike Press Clipping Bureau, 
Incorporated”; but they are not sued herein for any use of that 
name, nor does it appear that they have advertised or made use 
thereof in their business. In any event, that fact is not relevant to 
their use of the corporate title, the use of which is enjoined by the 
judgment appealed from. 

Nor would even their intent to obtain part of plaintiff's busi- 
ness by competition under any other name be sufficient to constitute 
unfair trade, unless the intent was effectuated by some overt act 
constituting fraud, misrepresentation, or deceit. In Material Men’s 
Mercantile Association v. New York Material Men’s Mercantile 
Association, 169 App. Div. at page 848, 155 N. Y. Supp. at page 
710 [6 T. M. Rep. 46], it was said: 

“Where one in the exercise of a natural right engages in a line of 
business in which another, by the same name, is conducting business, he is 
required so to regulate the use of his own name as not to confuse his 
business with that previously established, and manifestly courts of equity 
should and do intervene more freely where the question arises largely 
over the similarity of corporate names, in which there is no necessity for 
the competitor to copy the name of the old company or to select one quite 
similar thereto.” 

To the same effect are Metropolitan Telephone & Telegraph 
Co. v. Metropolitan Telephone & Telegraph Co., 156 App. Div. 
at page 583, 141 N. Y. Supp. 598 [3 T. M. Rep. 221]; German- 
American Button Co. v. Heymsfeld, Inc., 170 App. Div. 416, 156 
N. Y. Supp. 223 [6 T. M. Rep. 87]; Celluloid Co. v. Cellonite Co. 
(C. C.) 82 Fed. 97; British-American Tobacco Co. v. British-A meri- 
can Cigar Stores Co., 211 Fed. 935, 128 C. C. A. 431, Ann. Cas. 
1915B, 363 [4 T. M. Rep. 48, 293]; De Long v. De Long Hook & 
Eye Co., 89 Hun, 408, 35 N. Y. Supp. 509. 

But in this case, not only is there no such confusion of busi- 


nesses between the parties as would justify the intervention of a 
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court of equity, not only is there no proof of unfair trade upon 
the part of defendant, but there is as well a sufficient dissimilarity 
of names to prevent any person of ordinary intelligence from being 
misled, and there has been proved the adoption of every reasonable 
means by defendant to distinguish its business from that of plaintiff. 
Albert Romeike was an incorporator of defendant, and had a right, 
not only to use his family name in his individual business, but to 
have it used as a part of the corporate name of a corporation in 
which he was a stockholder. In Singer Mfg. Co. v. June Mfg. Co., 
163 U. S. 169, at page 187, 16 Sup. Ct. 1002, at page 1009 (41 
L. Ed. 118), it was said: 


“This fact is fully recognized by the well-settled doctrine, which holds 
that, although every one has the absolute right to use his own name 
honestly in his own business, even though he may thereby incidentally in- 
terfere with and injure the business of another having the same name, in 
such case the inconvenience or loss to which those having a common right 
are subjected is damnum absque injuria. But although he may thus use 
his name, he cannot resort to any artifice or do any act calculated to mis- 
lead the public as to the identity of the business firm or establishment, or 
. of the article produced by them, and thus produce injury to the other 
beyond that which results from a similarity of name.” 


See Meneely v. Meneely, 62 N. Y. 427, 20 Am. Rep. 489; 
Schinasi v. Schinasi, 169 App. Div. 887, 155 N. Y. Supp. 867 [6 
T. M. Rep. 274]; Chapman v. L. E. Waterman Co., 176 App. Div. 
697, 163 N. Y. Supp. 1059 [7 T. M. Rep. 182]; Lapointe Machine 
Tool Co. v. N. Lapointe Co., 115 Me. 472, 99 Atl. 348 [7 T. M. 
Rep. 80]. . 

In the case of Howe Scale Co. v. Wyckoff, Seamans & Bene- 
dict, 198 U. S. 118, 25 Sup. Ct. 609, 49 L. Ed. 972, it was held 
that a person had the same right to use his family name in a cor- 
poration, with which he is identified, as in a copartnership or in- 
dividually; the court saying at page 136 of 198 U. S., at page 
612 of 25 Sup. Ct. (49 L. Ed. 972): 


“But if every man has the right to use his name reasonably and 
honestly, in every way, we cannot perceive any practical distinction between 
the use of the name in a firm and its use in a corporation. It is dis- 
honesty in the use that is condemned, whether in a partnership or cor- 
porate name, and not the use itself.” 


And further, at page 137 of 198 U. S., at page 613 of 25 Sup. 
Ct. (49 L. Ed. 972): 
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“It is said that the use of the word ‘Remington,’ in the name ‘Rem- 
ington-Sholes,’ was unnecessary, as if necessity were the absolute test of 
the right to use [it]. But a person is not obliged to abandon the use of 
his name or to unreasonably restrict it. The question is whether his use 
is reasonable and honest, or is calculated to deceive. It is a question of 
evidence in each case whether there is false representation or not.” Burgess 
v. Burgess, 3 De G. M. & G. 896. 

As I can find no evidence of any dishonest use by defendant of 
its corporate name, nor any resort to artifice or deceit to mislead 
the public, or to cause confusion as to the identity of the respective 
businesses of plaintiff and defendant, I conclude that this judgment 
is wrong, and should be reversed, with costs, and judgment entered 
in favor of the defendant, dismissing the complaint of the plaintiff, 
with costs. 

The following findings of fact as found by the trial court are 
reversed: 4 (strike out all after the words “conducted by him,” and 
add, “and the good will thereof”), 5, 7, 8, 9, 14, 15, 16, 18, 19, 
20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 33 and 34; also the fol- 


lowing conclusions of law: 1, 2, 3, 4, 7, 8,9 and 10. The following 
findings of fact proposed by defendant are found: 11, 12, 14, 16, 
17, 18, 19, 20, 21, 22 and 23—and the conclusion of law numbered 
1. Settle order on notice. 


CrarkeE, P. J., and Laven and Page, JJ., concur. SHEARN, 
J., concurs in result. 


Hostetter Co. v. McGowan 
(167 N. Y. Supp. 276) 


New York Supreme Court 
November 16, 1917 


Trape-Marxs AND Lasets—“Hostetrer’s Brirrers”’—Rerititinc Borries— 

EVIDENCE. 

Where plaintiff has duly registered its trade-mark and label under 
the statute for use on a preparation known as “Hostetter’s Bitters,” 
it is entitled to protection against the refilling by the defendant of 
bottles thus labeled, even though plaintiff fails to prove the original 
contents thereof; and a prima facie case is made out by showing that 
the bottles bearing plaintiff’s label contained other than plaintiff’s 
product. 
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In equity. On appeal from the municipal court, borough of 
Manhattan, first district. Judgment reversed and new trial ordered. 


Before Bisgur, Puitpin, and Orpway, JJ. 

Theodore E. Larson, of New York City, for appellant. 

William J. Sheils, of Buffalo (Joseph D. Kelly, of New York 
City, of counsel), for respondent. 


Puitsin, J.: The action is brought under section 367 of the 
General Business Law for the recovery of two penalties of $100 
each. The statute contains a provision by which, in brief, any 
person or corporation engaged in manufacturing, bottling, or sell- 
ing any article of merchandise put up for sale in any bottle with a 
trade-mark, label, or private mark appearing thereon, may file a 
facsimile of the latter with the secretary of state, that he thereupon 
becomes the proprietor thereof. It is also provided as follows: 


“No person other than such proprietor * * * shall sell, keep or offer 
for sale in, from, or out of, or fill, place or put into any * * * bottle or 
receptacle on which any such names, labels or marks in any manner appear, 
and while * * * labeled * * * or marked, any article or substance other 
than the original contents placed therein by the proprietor of the label, 
trade-mark or other private marks thereon. * * * Each act of refilling, each 
sale * * * and each offering for sale shall be construed as constituting a 
separate and distinct violation of this act. Any person violating any 
provisions of this act shall forfeit to such proprietor one hundred dollars 
for each such violation.” 

The complaint alleges the registration of its trade-mark and 
label in compliance with the statute; that the defendant was engaged 
in the business of selling liquors at a certain saloon owned, con- 
ducted and controlled by him; and that on the 16th of April and 
Ist of May, 1917, defendant sold, kept and offered for sale from a 
bottle bearing plaintiff's label an article or substance other, than 
the original contents of said bottle placed therein by plaintiff. 
Each alleged occasion is set up as a separate cause of action. The 
answer is a general denial, except that the allegations as to de- 
fendant owning and conducting the saloon are not denied. The 
article produced and so labeled was a stomach bitters known as 
“Hostetter’s Bitters.” On the trial the defendant put in no evi- 
dence and the court dismissed the complaint at the close of plaintiff's 
case. 
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The testimony of three witnesses for the plaintiff showed that 
under the instructions of the latter they visited the saloon in ques- 
tion for the purpose of ascertaining if the statute was being violated 
in relation to plaintiff's goods. They were sold the bitters by de- 
fendant’s bartender on each occasion. One of the witnesses, un- 
known to the bartender, placed a secret mark on the bottle on the 
first visit, for the double purpose of identifying it and indicating 
the extent to which the contents had been used. The subsequent 
visits to the saloon showed the bottle had been partly refilled. The 
witness Turner, who had about 10 years’ experience with plaintiff 
as an investigator and knew the taste of the bitters, was asked if 
the liquor thus sold to him was the bitters; but an objection to the 
question by defendant, that it called for a conclusion, was sustained. 
We think this was error, as the witness was not called upon to ex- 
press merely an opinion. There is no reason why a person cannot 
just as positively make an identification by the sense of taste as by 
any other sense. 

The respondent claims that there was no evidence connect- 
ing the defendant with any of the sales. The sales by the bar- 
tender were made in the prosecution of the defendant’s business, 
and the plaintiff has a right to hold him responsible therefor. Peo- 
ple v. D’Antonio, 150 App. Div. 109, 134 N. Y. Supp. 657. 

It is further said that the complaint was rightly dismissed, 
because the plaintiff failed to prove the original contents of the 
bottle. It is immaterial what the original contents were. It must 
be evident that the plain intent of the statute is that the bottle, once 
filled by the manufacturer, shall not be filled again by any one 
else. The reason for this is apparent. The label of the manu- 
facturer is tantamount to a representation of the quality and charac- 
ter of the contents of the bottle, and the standing of the article is af- 
fected in value according as the representation is made good. It fol- 
lows that the manufacturer should have every opportunity to protect 
his property right by having the article so represented prepared for 
the market under his own supervision. It is not unlikely that the re- 
plenishing of a half-consumed bottle with even the same liquid from 
another bottle put up by the manufacturer would so affect the flavor 
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as to injure the prestige of the article. The law says you shall 
not sell a bottle that has been refilled. It does not say that you 
shall not refill with “‘any article or substance other than the original 
contents,” except an article precisely like the original contents. 
Consequently, the statute is offended if one sells from a receptacle 
that has been refilled with even the same liquid manufactured by 
the manufacturer. The theory that a refilling with the same arti- 
cle would be authorized was pronounced in People v. Luhrs, 195 
N. Y. 877, 89 N. E. 171, 25 L. R. A. (N. S.) 478, as plausible, but 
unsound. 

We think the plaintiff made out a prima facie case by showing 
that there was a sale in violation of the statute for which the de- 
fendant was responsible and that it was error to dismiss the com- 
plaint, as well as to refuse to allow the witness to identify the 
liquid sold to him. 

Judgment reversed and new trial ordered, with $30 costs to 
the appellant to abide the event. All concur. 


Hostetter Co. v. BrupEerR 
(167 N. Y. Supp. 278) 
New York Supreme Court 


November 16, 1917 


TrapE-MArRKs AND LaBets—REFILLING Borrtes—Proor REQUIRED. 

Under the statute prohibiting the refilling of bottles, a pro- 
prietor of a place which sells adulterated contents of plaintiff’s bottles 
bearing its trade-mark, is liable, whether he personally makes the sale 
or the adulteration, or is responsible for the adulteration. 


In equity. On appeal from the municipal court, borough of 
Manhattan. Judgment reversed and new trial ordered. 


Before Bisur, PuHitein, and Orpway, JJ. 


Theodore E. Larson, of New York City, for appellant. 
Benjamin Cohn, of New York City, for respondent. 
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Pui.sBin, J.: The plaintiff, a manufacturer of a stomach bitters, 
brings this action to recover from the defendant a penalty because 
of an alleged violation of section 367 of the General Business Law. 
The complaint sets forth the registration of the plaintiff’s label or 
trade-mark with the secretary of state as required by the statute. It 
alleges that defendants were engaged in the business of selling 
liquors at a certain saloon, which they owned, conducted, or con- 
trolled; that on the 15th and 24th of February, 1917, the defendants 
sold out of a bottle bearing plaintiff's label an article or substance 
placed therein in violation of the statute. The answer is a general 
denial, except as to the allegations regarding the saloon. 

The jury returned a verdict for the defendant. On the motion 
to set aside the verdict, the court said it could not grant it; that 
the verdict was a most surprising one, because the case was clear, 
and there was no defense, but, notwithstanding, the court could not, 
within the rules, grant the motion. The evidence submitted on the 
part of the plaintiff was given by the same witnesses and was 
identical in character to the proof furnished in the case of Hostetter 
v. McGowan, 167 N. Y. Supp. 276 [7 T. M. Rep. 627], decided 
at this term, except that one of the winesses was allowed to testify 
that the liquid sold to him was not Hostetter’s Bitters. The testi- 
mony so given was sought to be met by that of the defendant and 
his bartender. The defendant simply testified that he never re- 
filled, or allowed any one to refill, any of the plaintiff's bottles. 
The bartender said he never refilled them. He could not remem- 
ber seeing plaintiff’s witnesses in the saloon. 

From the foregoing, it will be seen that there was no denial 
of a sale of the alleged adulterated bitters. The most that can be 
said of defendant’s testimony and that of his bartender is that they 
never refilled the bottles and that the defendant never allowed any 
one to do so. In the circumstances, the defendant became liable, 
even though he did not personally make the sale or the adulteration. 
Hostetter v. McGowan, supra. It is not necessary to show that 
he is responsible for the adulteration. The verdict of the jury is 
unsustained by the evidence and the motion to set it aside should 
have been granted. 
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Judgment reversed and new trial ordered, with $30 costs to 


the appellant to abide the event. All concur. 


—_———— 
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